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Our ref: PJC/0131 523 8676 
 
29 October 2003 
 
Ms Heena Patel 
CISPR Department 
Financial Services Authority 
25 The North Colonnade 
LONDON E14 5HS 
 
 
 
Dear Heena 
 
CP 185 
The CIS Sourcebook – A New Approach 
 
DATA is the trade association representing the trustees and depositaries responsible for overseeing the UK CIS 
market.  As such we are pleased to provide comments on CP 185, a document we believe to be crucial to the 
UK CIS market. 
 
DATA, on the whole, supports the initiatives contained in the document, but has strong reservations on the 
concept of oversight by an authorised person (AP) as relating to non-retail funds.  The existing 
trustee/depositary role is well suited to the concept of non-retail funds and DATA is of the strong opinion AP 
oversight is unnecessary.  DATA is not opposed to competition, provided such competition operates on a level 
playing field in terms of capital, experience and resources.  This AP proposal, as it currently stands, does not 
meet these criteria. 
 
Early feedback was provided on the above and other topics via a presentation to the CIS Forum and a copy of 
the slides is attached for your information.  Further clarification on the points raised at the presentation and 
other matters arising since the CIS Forum are contained within the following appendices:- 
 
1. Major Findings 
2. Minor Findings 
3. Response to FSA questions 
4. Impact of CP 185 on FSMA 2000 as regards Authorised Persons. 
 
If you require any further information please let us know. 
 
Yours sincerely 
 
 
 
PETER J CRAFT 
DATA Chairman 

PO Box 29092    LONDON    WC2B 6TD    TEL: +44 (0)20 7831 5873    FAX: +44 (0)20 7831 5938  
Company limited by guarantee.  Registered in England and Wales No. 3822966.  

 
No responsibility can be accepted by the Association for action taken which is the result of information contained in this correspondence.  

Recipients should take specific advice when dealing with specific situations. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 1 
 
 
CIS Ref  
  
1.1.1 The exemption provided by Paragraph (c ) should also apply to directors and depositaries of ICVCs 

in Paragraph (b). 
  
1.1.4 For the sake of clarity we recommend that where there is one or more Directors there should be a 

requirement for at least one director to be an ACD.  We suggest that these requirements be 
combined in CIS 1.1.4(G) (2) so that "The ACD and the depositary must each be authorised 
persons and must be independent of each other". 

  
1.2.3 (4) The wording as applied here regarding money laundering may incorrectly extend responsibilities to 

the Depositary, unless the Depositary is not responsible for the register.   
This would not be appropriate and clarification that this is not intended would be appropriate. 

  
1.3.2 This seems to suggest that all authorised fund types in ICIS 2.1.4R including GFOF and Property 

funds could become UCITS schemes if they convert to comply with the UCITS directive.  Given 
the nature of such schemes this is most unlikely.  We suggest additional clarification is provided. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 2 
 
 
CIS Ref  
  
2.1.9 As matters stand, rules state that non-reply by the FSA after one month can be taken to infer 

passive acceptance of a change.  However, this is not particularly helpful, since the text also states 
that the FSA will, in practice, always reply within one month, and, therefore, a firm should always 
check with the FSA when a response has not been received within the month.  (It could well be that 
a warning notice has been issued, but failed to have reached its destination).  Notification to the 
FSA, as required at 2.1.9G (1) and (2), should be consistent in how such notification may be given 
and that electronic notification should be allowed. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 3 
 
 
CIS Ref  
  
3.2.6 The level of detail required in the instrument appears excessive and effectively duplicates the 

information contained in the Prospectus.  We believe it would be more appropriate for the 
instrument to only contain sufficient detail to grant various powers to the AFM.  The details of how 
the scheme is operated should be contained only in the Prospectus.   
 
Paragraphs 7 and 8 are inconsistent.  No maximum is required for the preliminary charge, but this is 
still required for the periodic charge.  In addition, the requirement in ICIS 2.2.7 (1) (c ) (i) for the 
charge to be expressed as an annual percentage has not been carried forward. 

  
3.2.6 There is no requirement to make any reference to the reimbursement of trustee expenses in CIS 

3.2.6 R.  We presume this is an oversight. 
  
3.3.1 We do not believe this section need apply to the Trustee of an Authorised Unit Trust, given that 

depositaries are specifically excluded. 
  
3.4.4 (4) If a UCITS scheme is being marketed in another EEA State, the publication of prices in the Host 

State is required.  Is it therefore necessary for CIS 6.3.12E (Publication of Prices) to also apply? 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 4 
 
CIS Ref  
  
4.1.1 Given the nature of the relationship between Investors and ICVCs/Directors/ACDs and Managers 

then it is entirely proper for this chapter to apply to such parties.  However we see no need to 
include Trustees and Depositaries given our independent role in the process.  Investor Relations 
have always been the sole prerogative of the Manager, ACD etc. and in our opinion, is where they 
should remain. 

  
4.2.3/ 
8.3.3 

We would appreciate clarification between the requirements for retail and non-retail in respect of 
publishing the Prospectus.  Specifically, it is required that retail should be kept "up to date", but the 
non-retail requirement is more specific.  This is also not consistent as a Prospectus is sent to the 
Depositary for non-retail, but is not a requirement for retail.  With regard to non-retail, the 
Prospectus is sent to the Depositary and FSA before marketing, but this is not required for retail.  In 
this regard "marketing" seems an inappropriate word (see 8.3.3 (3)).  There is no requirement for a 
non-retail Prospectus to be in English. 

  
4.2.4 There appears to be no provision for the Prospectus to be issued automatically to the Depositary.  

Given the responsibilities undertaken by Depositaries this should be corrected rather than covered 
by 4.2.4R(a) - "to any person on request". 
 
Is it necessary for 2(a) (i) to be included as 4.2.3 (3) adequately covers this requirement? 
 
With regard to (2) (b), this was covered in ICIS 3.5.2 and there was not a specific rule covering this 
issue.  Why is it necessary now? 

  
4.2.6 A number of changes have been made to the mandatory contents of the Prospectus which we either 

disagree with or would like further clarification on. 
 
• The type of scheme no longer needs to be detailed.  We believe this is an essential piece of 

information that should be included in the Prospectus. 
• The Prospectus must now include details of the schemes 'financial objective'.  Can the FSA 

provide clarification of what is meant by this term. 
• The Prospectus must now include details of 'historical performance data'.  Can the FSA provide 

further guidance on the detail to be provided and explain why this requirement should be 
restricted to UCITS schemes only (Note the draft regulation refers to COB 6.2.10(R ) but this 
appears to be incorrect). 

• The Prospectus must now include 'information concerning the profile of the typical investor for 
whom the scheme is designed'.  Can the FSA provide further guidance on the detail to be 
provided and explain why this requirement should be restricted to UCITS schemes only. 

Reference to bearer shares has been removed yet references to bearer shares are retained in other 
chapters e.g. CIS3.  We believe that the FSA should adopt a uniform approach to bearer shares 
which is then reflected across the entire sourcebook. 

  
4.2.6 (13) This rule refers to any remuneration out of the scheme property and is broadly similar to the 

equivalent provisions in ICIS 3.5.2 R 12 & 13, but the requirement to quote a maximum as well as 
the current charge only applies to the authorised fund manager's remuneration.  The similar 
provisions in ICIS 3.5.2 R 13 applied to the depositary, any third party or an affected person of 
either has not been carried forward.  Is this intentional? 

  
4.2.7 (2) Clarification of Paragraph (c ) is required as this seems to imply funds other than property and is 

therefore slightly confusing. 
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CIS Ref  
  
4.3 
General 

In principle, the proposals for classifying change events into fundamental, significant and notifiable 
is appropriate and gives some discretion to the AFM, depositary etc.  However, if the policy is to 
work effectively, clear unambiguous guidance is required as to the categorisation of change events.  
DATA is not convinced that the proposed Guidance in this Chapter provides sufficient clarity and a 
failure to do so is likely to result in a cautious approach being adopted by the industry, which may 
be contrary to FSA's intentions. 
 
For example, whilst it is clear that where there is a requirement to quote both a maximum and a 
current fee, an increase in the former is a fundamental change, whilst an increase in the latter may be 
regarded as a significant change.  However it is not clear how an increase in the current amount 
should be treated where there is no requirement to quote a maximum.  DATA believes that such 
increases should be treated as a notifiable change unless proposed CIS 4.3.7 G (2) applies. 
 
Similarly a change of investment objective is making a change to the purpose or nature of a scheme 
and must always be regarded as fundamental.  However a change to an investment policy setting out 
how the manager intends to achieve the stated objective would not necessarily be a fundamental 
change. 

  
4.3.5 It appears from this and CIS 6.7.5(2) that register fees will require unitholder meeting approval if a 

maximum is not stated.  It would be helpful if the FSA could provide some guidance as to what it 
would expect to be included in remuneration. 
 
(1) (c ) This rule refers to the maximum permitted levels of remuneration, but the maximum levels 
in 4.2.6 (13) only relate to the AFM/associate.  Therefore, can it be made clear as to which 
remuneration this rule refers? 

  
Overall, there should be consistency in the terms remuneration, expenses, other payments, etc. 

  
4.3.6 (2) (b) Would it not be helpful to include payments to Depositary, Auditors, other third parties, etc. 
  
 (2) (c ) Clarification of such changes would be welcome. 
  
4.3.7 (1) (a) The AFM's periodic charge is a specific requirement to be stated in the Instrument rather than 

the Prospectus.  The Prospectus requirements fall within 4.2.6(13) and, therein, is referred to as 
remuneration. 

  
4.3.9 We believe the change of Authorised Fund Manager would be considered by investors as very 

significant and as such, pre-event notification is required. 
  
4.4.6 Trustees should also receive a copy of the meeting notice.  Furthermore the omission of  

ICIS 11.2.3(2) seems to indicate an adjourned meeting would require 14 days notice.  Is this the 
intention? 

  
4.4.11 (1) There is no reference now as to whether a unitholder is entitled to vote. 
   
 (4) For AUTs it must have been received before the 48 hours. 
   
4.4.13  (1) (a) (i) The use of the word 'delivered' seems inappropriate.  The normal assumption that 

when something is posted it is assumed delivered is undermined.  There is no 
definition of "delivered" but there is of "served".  Perhaps "served" would be more 
appropriate. 

   



 
 
 
 
 

D epositary
A nd
T rustee
A ssociation

D
A
T
A

 (2) Should "notice or" be added after "Any"? 
   
 (3) Similar to (2) above 
   
4.4.14 Include "notice" in a similar way as set out in 4.4.13. 
  
4.5.1 The application of ICIS 10 (Report and Accounts) to the Auditors of an ICVC or an AUT is not 

replicated in CIS 4.5 although auditor's reports are required to form part of the annual report. 
 
There should be an equivalent requirement on Auditors. 

  
4.5.2 ( c) Clarification is required whereupon the AFM elects to issue a long form report in preference to short 

form.  Is the AFM also required to issue the short form? 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 5 
 
 
CIS Ref  
  
5.5.8 This rule ends with the word "and" - should clause ( c) ("for an AUT, an indemnity given to a 

person winding up a body corporate or other scheme in circumstances to which CIS 15.2.7R 
(Creation of units) applies.") be reinstated or should the "and" be removed? 

  
5.6 (General) Any non - UCITS retail funds will not qualify for passporting rights conferred by the UCITS 

Directive on a UCITS scheme.  The borrowing rules for non-UCITS retail schemes (and other 
more relaxed rules e.g. in relation to index tracking and spread requirements) are such that they 
could prompt fund managers to favour non - UCITS retail schemes over UCITS retail schemes.  
This could apply particularly where marketing in Europe is not regarded as an important factor and 
could have a significant impact on the structure of the fund management industry in the UK.  Does 
the FSA agree with this assessment and are they comfortable with it? 

  
5.6.2 This section outlines the relaxation of restrictions, namely; Permitted investment in gold up to 

10%, increase in limit to 20% unapproved, borrowing permitted on a non-temporary basis and 
investment in approved immovables.  DATA is concerned with the relaxation of these limits given 
the intention to apply a 'lighter touch' regulation and the ability for Authorised Persons to take up       
quasi-depositary duties. 

  
5.6.8 5.6.8 (5) The limit on exposure to any one counterparty in an OTC transaction is 10%.  This is 

slightly different from the UCITS equivalent in 5.2.11R(7) which has 5% exposure to 
one counterparty (increased to 10% where the counterparty is an approved bank).  Is 
this intended? 

  
 5.6.8(7) Spread limits take effect when "compliance is reasonably practical".  This is different 

from the new UCITS equivalent within 5.2.8R (5) which reflects 6 months from the 
effective date of the authorisation order.  This also represents change from the 
existing non - UCITS equivalent under 5A.4.2R (5), which is expiry of 6 months 
from authorisation order or date when scheme value exceeds £2M.  This may create a 
conflict between AFM and Depositary.  As the time and money limitations are taken 
out, some clarification as to when this will apply would be useful as individual 
interpretation can lead to conflict. 

  
5.6.9 (3) GPS spread limits do not take effect until compliance is "reasonably practical".  This is different 

from the new UCITS equivalent within 5.2.8R (5) which reflects 6 months from effective date of 
authorisation order and represents change from existing non - UCITS equivalent under 
5A.4.2.R(5), which is expiry of 6 months from authorisation order or date when scheme value 
exceeds £2M.  As the time and money limitations are taken out, some clarification as to when this 
will apply would be useful as individual interpretation can lead to conflict. 

  
5.6.20 (2) The term "Approved Immovable" has been removed, is this intentional? 
  
5.6.20 (8) (e) This clause allows a non - UCITS retail scheme to hold mortgaged immovables.  Presumably any 

such mortgages would be in addition to the 10% permanent borrowing.  Clarification would be 
welcome. 

  
5.6.23 (1) Schemes replicating an index - This clause allows a non-UCITS retail scheme to have a policy, 

which states that the scheme will replicate the performance of an index.  There is a problem with 
this in that replicating the performance of an index is an investment objective and not an 



 
 
 
 
 

D epositary
A nd
T rustee
A ssociation

D
A
T
A

investment policy.  The objective states what is to be achieved and the policy states how the 
objective will be achieved.  In DATA's view the clause should allow an objective of tracking or 
exceeding the performance of an index and the policy would be to invest in the constituents of (but 
not replicating the composition of) the index in question. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 6 
 
 
CIS Ref  
  
6.2.3 
6.2.4 

We are concerned that the proposed new rule does not specify when units issued during the initial 
offer period are actually created i.e. during or at the end of the period.  This could lead to 
difficulties in the event of a launch not being successful.  We suggest that this could be clarified by 
the rules stating that this detail be set out in the Deed/IOI.  Guidance could be provided in 6.2.4G 
suggesting that a note could be included in the Prospectus to clarify when units are deemed to have 
been created. 

  
6.2.3(2) It may not be physically possible for the Manager to pay over the funds 'no later than the end of 

the initial offer' if, for example, an application is made a short time before the close of the initial 
offer.  Further, this is inconsistent with the provisions of 6.2.13R as regards payment following the 
issue of units. 

  
6.2.4(3) Incorrect reference to Table destination.  Reference to initial offer does not appear to be in the 

Table. 
  
6.2.5(1) Please clarify why issues by value cannot be made by an ICVC as permissable by an AUT 

(6.2.6R(2)).  It is felt that this is a significant difference between the two products especially as 
purchases tend to be done by the public by value rather than by the number of shares. 

  
6.2.7 This will allow the AFM to deal as agent for the fund on a permanent basis, provided the 

instrument constituting the scheme provides for this and the Prospectus details the procedure to be 
followed.  The impact of this on the Depositary is different between OEICs and Unit Trusts. 
 
For an OEIC the Depositary is not impacted as much as it does not issue the shares and this 
function is carried out by the OEIC itself.  So where an ACD deals as agent instead of as principal 
he is dealing as agent on behalf of the OEIC not agent on behalf of the Depositary. 
 
In the case of a unit trust he is dealing as agent on behalf of the trustee and the impact on the 
trustee is thus greater. 
 
There are impacts for funds, investors, AFMs and a fund’s legal documents.  With regard to a 
Trustee, the major impacts are: 
 
• Where AFM deals as agent of the trustee the trustee would have direct regulatory 

responsibility rather than responsibilities for oversight as at present. 
• Depositary's permissions notice may need changing. 
• Client money issues 
• Extra staff may be required for taking/processing deals if function is not delegated and also to 

perform the additional/increased due diligence required particularly if function is delegated. 
• May require increase in fees to cover extra work. 
 
Given the potential impact on Trustees, DATA strongly recommends no such direct dealing 
arrangements are introduced without prior Trustee approval. 
 
Even in the case of an OEIC, there are investor protection issues, particularly in relation to 
bounced cheques and debtors and the Depositary would be expected to take action to prevent the 
fund suffering adverse consequences.  
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6.2.8 (3) DATA does not believe it is appropriate to allow Managers to take into account deals received 

after the valuation point.  These proposals would effectively allow historic pricing for a fund 
otherwise priced on a forward basis and could give rise to abuse similar to that currently being 
experienced in some US mutual funds (the Spitzer review).  In addition, the proposals appear to be 
inconsistent with the proposed introduction of a cut off point for unit dealing prior to the VP 
which, combined with the proposed abolition of the "two-hour" rule, gives Managers an enhanced 
administrative flexibility in relation to unit dealing and box management.   

  
6.2.10 This rule carries forward the equivalent rules in ICIS. 

 
The existing requirement that an issue or cancellation instruction may only be modified if, inter 
alia, the error is an isolated error and is unlikely to recur has been carried forward into the new 
rules. 
 
This rule has always been difficult to reconcile with the day to day realities of unit dealing, 
particularly where the AFM has outsourced this function to a third party.  In practice, dealing 
errors are inevitable, no matter how robust the dealing procedures, control environment and T&C 
arrangements may be.  Most are administrative in nature and can arise for a variety of reasons, 
including, for example, unclear or imprecise instructions from an investor or IFA during a 
telephone deal (where the AFM will "take the hit"), or administrative errors where a deal is dealt 
on the wrong fund, or on the right fund but the wrong class of unit.  All can result in an issue or 
cancellation instruction that the AFM will wish to modify once the error has been identified and it 
seems unjust to penalise the AFM, as, due to the volumes of transactions they will handle, it is 
impossible to conclude that this type of error is an "isolated error and unlikely to recur". 

  
6.2.11 The compensation rules relating to box management errors are broadly similar to the existing rules 

in ICIS 
 
The effect of CIS 6.2.11R (2) implies that the box management error does not need to be corrected 
provided that the requirements of this paragraph are satisfied.  Clearly this is not the intention since 
CIS 6.2.11R (2) ( c) requires compliance with CIS 6.2.10R.  For the sake of clarity it would be 
preferable if the rule made it clear that only the requirement to reimburse the fund may be waived. 
 
In CIS 6.2.11R (2) (a) the phrase "is an isolated error, unlike to recur, and" should be deleted for 
the reasons outlined above in relation to CIS 6.2.10 R (1) (b). 
 
 

  
6.2.18 (3)  
+ 6.2.19 (3) 

It is questionable whether there could be circumstances here where 'there is no prejudice to the 
interests of any unitholder'.  Where a sub fund has one limited class and one unlimited class, it 
would seem that prospective limited class holders, who because of the limit are unable to invest, 
could be prejudiced compared to those wishing to invest in the unlimited class. 

  
6.2.20 (2) This suggests any redemption cannot be deferred past 24 hours (if a fund values daily).  Is this the 

intention or should the wording be amended? 
  
6.3.6 3 
(3) Table 

The phrase 'choose a longer interval' should be replaced by 'may vary the interval' as no interval 
period is defined in the Table. 

  
6.3.6 6 
(2) Table 
6.3.6 6 
(6) Table 

These sections of the Table appear to conflict.  Please clarify that it is not the intention to require 
the Depositary to advise the FSA of pricing errors where reimbursement is considered 
inappropriate (6.3.6.6G(2)) if the criteria set out in 6.3.6.6.G(2) are met. 
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6.3.6 6 
(8) Table 

This paragraph stops in the middle.  We believe that the words 'need not be paid' should be added 
at the end. 

  
6.4.3 (1) & 
6.4.4 (1) 

If the FSA's aim is to align the provisions relating to AUTS and ICVCs, then, in order to achieve 
this, we believe that the party responsible for the maintenance of the register of holders for AUTS 
ought to be prescribed as the AFM.  Also see CIS 3.2.6(35) 

6.7.4 (1) ( c) Confirmation is sought that the reference to "charges or expenses….. whose purpose is the 
administration of the authorised fund…." includes audit fees, legal costs, registration fees and FSA 
charges.  Does the power extend also to unit dealing and valuation costs? 
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6.7.5 (2) This states that "remuneration payable from the scheme property will usually be a payment to a 

person for their recurring services which includes a profit element.  This will normally include 
payments to an affected person in respect of their services.  It will, however, exclude payments 
made for one-off services such as the auditor's fee and legal fees for the reimbursement of costs 
which should be disclosed as expenses". 

  
 Our view is that the definition of remuneration appears narrower than might be expected.  

Distinctions between remuneration, expenses, etc can be important and we believe the definition 
should be reviewed. 

  
 Additionally,  if the custodian is the same legal entity as the depositary, are custody charges to be 

regarded as 'remuneration' or 'expenses' as indicated above?  This is important in deciding how 
much disclosure is required. 

  
6.8 In general, the Depositary is made responsible (with the AFM) for income (accounting, allocation 

and distribution), but the auditor’s role in this function has been deleted  This section also conflicts 
with the oversight responsibility in 6.6.6(1)(a)(ii).  In summary: (a) the depositary should not 
oversee income and also be responsible for it; (b) the existing auditor’s role in calculating and 
agreeing income should be reinstated. 

  
6.8.4 There is no equivalent of this unclaimed distributions rule in CIS 8 and therefore, for example, no 

de minimus.  This would be satisfactory if an appropriate power appeared in the Instrument for a 
non-retail fund, but this is also not included in the relevant section of CIS 8. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 7 
 
 
CIS Ref  
  
7.4.3 (2) ( c) This requirement should be extended to ICVCs under 7.3.7 for consistency of approach. 
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MAJOR FINDINGS ARISING FROM CP185 
 
CHAPTER 8 
 
 
CIS Ref  
  
General Whilst comparing this chapter with the retail chapters it was noticeable that wording, formatting, 

numbering etc is not consistent.  Whilst this may seem a minor point we should remember that 
many managers will issue retail and non-retail funds and a consistent approach, where appropriate, 
would be helpful to practitioners. 

  
 Variations should only occur where required to differentiate the characteristics of a non-retail fund, 

e.g. why does the Table in 3.2.6R1 refer to the name of the scheme, whereas the Table in 8.2.7R1 
refers to the name of the authorised fund?  The style in 8.2 is easier to read than in 3.2, partly 
because the headings are in bold.  Further examples of inconsistencies include: 

  
 CIS 8.3.5 (6) Summary of material ICVC provisions.  In Retail schemes it is under contracts 

and other relationships with parties 4.2.6R (11). 
  
 CIS 8.3.5 (8) Why are the particulars of the Depositary set out in full when the details of the 

overseer, investment adviser and auditor are set out in summary form. 
  
 CIS 8.3.5 (11) is the same as the existing provision in ICIS (3.5.2R.10) but why does equivalent 

provision in CIS 4.2.6R (10) only require the name of the auditor? 
  
 CIS 8.4.7 (2) Investment in other group schemes - refers to charges being reimbursed to the 

first scheme.  In the Prospectus this is referred to as rebated. 
  
 CIS 8.5.3 (1) Powers and responsibilities - throughout this section "Depositary" has different 

meanings in different places (Depositary of an oeic and as a generic term for 
Depositary of an oeic and trustee of a unit trust). 

  
8.1.3 This cross refers to COB 3.11.6 - "A firm must not communicate or approve a financial promotion 

that relates to a non-retail scheme if the recipient or intended recipient is a private customer".  
However this is more restrictive than rules for investment by private investors into unregulated 
schemes (COB 3 Ann 5 R), which permits promotion to a person (a) for whom the firm has taken 
reasonable steps to ensure that investment in the collective investment scheme is suitable; and (b) 
who is an 'established' or 'newly accepted' customer of the firm or of a person in the same group as 
the firm.  It appears that managers will need to carry out full KYC checks on unitholders.  Would 
they be required to repeat this annually as do discretionary fund managers? 

  
8.2.7 (18) 
Table 

This covers trustees remuneration for an AUT and requires details of the amount or basis of the 
charge and its maximum.  However, there is no requirement to state a maximum in the equivalent 
provision in CIS 3.2.6R 33.  DATA believes the retail schemes disclosure requirements are 
appropriate in this case. 

  
8.3.3 (3) "An ICVC or the manager of an AUT must before marketing units in a scheme in the United 

Kingdom send to the FSA and to the Depositary a copy of that Prospectus".  Why to the Depositary?  
The most appropriate recipient is the person responsible for oversight. 
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8.3.5 Under the current regulations a manager is subject to removal by a trustee.  This scenario does not 

appear to be catered for under the proposed rules.  If an ICVC ceases to have a director or if an AUT 
to exist, what party has the power to operate the authorised fund?  Currently these are the 
responsibility of the Depositary.  Presumably this falls to the oversight person.  The new rules 
should deal with this scenario. 

  
8.3.5 (14) Dealing – CIS 4.2.6 R (17) (a) (ii) covers direct issues or cancellations with the ICVC / trustee, but 

there are no equivalent provisions regarding non-retail funds. 
  
8.3.6 We would question the apparent absence of an auditors report or Depositary/Overseer report for 

non-retail funds. 
  
8.4 
General 

The FSA has created an "Oversight Function" which is an authorised person who will oversee 
valuation, pricing, income and investment powers.  However, the rulebook still seems to reflect such 
items as functions of the Depositary.  We assume much of this is due to the fact that the Depositary 
must retain control of the assets.  However there appears to be a number of incongruous examples: 

  
 1. Why does CIS 8.4.1 apply to the Depositary?  Is the checking of compliance with I&B 

restrictions not part of the oversight responsibility of the oversight person?  CIS 8.5.7(2) (a) 
requires that the oversight person take reasonable care to ensure that the constituents of the 
scheme property and any decisions relating to it comply with CIS 8.4. 

   
 2. CIS 8.4.8.  Why is the Depositary required to provide its consent?  Is this not the 

responsibility of the oversight person? 
   
 3. CIS 8.4.15.  Additional rules in relation to the functions of the independent valuer are also 

included (same detail as that inserted for non-UCITS schemes).  Why is the approval of the 
trustee or Depositary required?  Is this not a function of the oversight person?  Does the duty 
to inform the standing independent valuer not fall to the oversight person?  This should not be 
left to the AFM to appoint as the oversight person is responsible for ensuring that "the 
scheme is managed in accordance with CIS 8.5.12R (Valuation, pricing and dealing). 

   
 4. CIS 8.4.15R (4) (iii).  The appropriate valuer should also be independent of the oversight 

person. 
   
 5. CIS 8.5.1.  Why does this section apply to the Depositary and not the oversight person? 
   
 6. CIS 8.5.3G (1).  The responsibilities allocated to the Depositary are not consistent with the 

existence of the oversight person.  Therefore, "and, where applicable to the authorised person 
with oversight functions under CIS 8.5.7R" should be added to (a) and (b).  Sub-paragraph 
(c) should perhaps stop after authorised fund and a new sub-paragraph added to deal with 
oversight responsibilities.  This can refer to the Depositary and where applicable, the 
"oversight person". 

   
 7. CIS 8.5.10R (1).  Should it not be the oversight person instead of the Depositary who ensures 

there is no conflict of interest? 
   
 8. CIS 8.5.12R (8).  Should the oversight person not also be notified? 
   
 9. CIS 8.5.12R (10).  If (8) above changes, reference to the Depositary in this rule should also 

change. 
   
 10 CIS 8.6.1.  Should the oversight person not also be involved with terminations and 

suspensions etc? 
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 11. CIS 8.6.2.  This rule applies CIS 7.3 to 7.5 to non retail funds.  It is not clear that these 

provisions should apply to the Depositary in its restricted role i.e. excluding oversight, as 
opposed to the oversight person.  Some rules e.g. 7.5.2G (11) re 'statement to the FSA that a 
scheme of arrangement was not practical' would appear to be clearly the responsibility of the 
oversight person. 

   
 12. CIS 8.6.4.  Should the reference in CIS 7.6 to a Depositary not refer also to the oversight 

person for non-retail funds? 
  
8.4.6 (2) Should this not be the responsibility of the manager, subject to oversight rather than the oversight 

person? 
 
Additionally 2 (a) requires the oversight person to take reasonable care to determine that the scheme 
is subject to independent annual audit.  We suggest a minimum quality standard should be included 
such as that the audit should be conducted in accordance with International Accounting Standards. 
 
Item 2(b) requires the oversight person to take reasonable care to determine that it has its value 
verified by a person independent from the operator.  We suggest some guidance should be given as 
to the frequency i.e. every day or once a year at the audit? 
 

  
8.4.12 This is less prescriptive than the requirements detailed in CIS 5.4.  As an authorised fund, the same 

standards relating to collateral should be applied to retail and non-retail funds. 
  
8.5 
General 

Box management correction provisions have been carried forward from ICIS for retail schemes.  It 
would seem appropriate for this also to be applicable to non-retail schemes. 

  
8.5.7 The manner in which this rule has been written may lead some entities to believe that they are 

automatically suitable to conduct the oversight role on the basis that they are classified as an 
authorised person.  DATA believes an authorised person should have to prove and demonstrate not 
only that it has adequate financial resources but also that it has suitably qualified and experienced 
human resources.  This is fundamental to the whole investor protection process.  A level playing 
field must exist for all entities fulfilling this role. 

  
8.5.7(2)(c ) In the proposed retail rules, the Depositary collects income due (6.6.15) and oversees the 

accounting, allocation and distribution of income (6.6.6).  In non-retail, the Depositary's role in the 
collection of income is explained in 8.5.6 (3) in a different way, but, in effect, makes the 
depositary's role wider as it has to follow 8.5.18.  The "overseer", via 8.5.7, oversees the Depositary.  
The Depositary's role should not be expanded in this way. 
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CP185 - Minor Findings 
 
CHAPTER 1 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
1.1.3 For reinforcement perhaps  CIS 1.1.3G should read "Under section 238 of the Act, only certain 

kinds of collective investment schemes may be sold to the public and then only by authorised 
persons".  However note that 1.1.3G(1) also refers to non-retail schemes which cannot typically be 
sold "to the public". 

  
1.1.6 This guidance should refer to "……chapters 2 to 8 and chapter 10….." Chapter 9 is in relation to 

"Recognised schemes". 
  
1.1.8 This guidance should refer also to chapter 10 (Fees) which is also relevant to non-retail schemes. 
  
1.2.2 CIS 1.2.2(5) should refer also to how prices are calculated e.g. "CIS 6.3 sets out how authorised 

funds must be valued and prices calculated and presented;" 
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CP185 - Minor Findings 
 
CHAPTER 3 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
3.2.6 
(21) 

Regarding AUT's, this certificates provision is not in CIS 8.2.7 (non-retail schemes).  This should be 
made consistent. 

  
3.3.10 
(2) 

The word 'in' after '………units……….' should be deleted 

 
 
 
 
 



 
 
 
 
 

D epositary
A nd
T rustee
A ssociation

D
A
T
A

CP185 - Minor Findings 
 
CHAPTER 4 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
4.2.3 Typing error - (2) (2nd b) should be (c ) 
  
4.2.6 (2) Typing error - (d) - the word "of" following '…………relevant details…….' should be deleted 
  
None The existing disclosure covers EPM, and stocklending is allowable under EPM.  However, in the 

proposed rules, stocklending is a separate item (with no EPM concepts) but it is not covered in the 
Prospectus disclosure requirements.  Stocklending use should therefore be included within 
Prospectus requirements 

  
4.2.6 
(12) 

This requirement is not consistent with CIS 8.3.5 (12). 
The name and address of the Registrar should also be provided for a non-retail fund.   
 

  
4.2.6 
(21 + 22) 

These rules suggest that preliminary charges can be introduced by way of notification to investors, 
whilst 4.3.5 (1) (b) indicates these may be fundamental in nature.  Please clarify the position. 
 

  
4.4.7 (2) (b) ii - replace '……..(if Chairman ………..incorporation) with '………appointed in accordance 

with 4.4.12R,………' 
  
4.5.14  
(2) (c ) 

Typing error - remove 'purpose' after 'public' 
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CP185 - Minor Findings 
 
CHAPTER 5 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
  
5.4.1 Minor typing error - UCIS instead of UCITS. 
  
5.5.8 (1) Please confirm that the reference to 'Trustee' should read 'Depositary' and that such reference would 

then apply equally to both types of entity.  In addition, the inclusion of the word 'Manager' in the 
new wording represents a restriction not included in the old wording.  We agree, however, that, this 
extension would be appropriate. 

  
5.6.14 The UCITS equivalent at CIS 5.2.20.R.(4) is not included here.  We presume this an oversight 

5.6.20.R.(4): "A transaction in a derivative must not cause a scheme to diverge from its investment 
objectives as stated in the instrument constituting the scheme and the most recently published 
prospectus".  It would not seem appropriate that a non-UCITS scheme should not also be subject to 
this requirement. 
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CP185 - Minor Findings 
 
CHAPTER 6 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
6.2.4 (3) The reference to 4.2.6(3)(j) is incorrect.  It should be 4.2.6(17)(f). 
  
6.2.9 (3) The disclosure of the time period for box notifications should be specified as being in the 

Prospectus. 
  
6.2.15 There appears to be an error in the drafting of clause 6.2.15 since it states that 'Property other than 

cash can be received INTO the scheme property by way of an in-specie ISSUE or 
CANCELLATION'.  We believe the words 'or paid out' should be added after the word 'into'.  Other 
than this error, we have no issues with the concept. 

  
6.2.15 In species:  As the linked Guidance in 6.2.17(G)(2) requires provision to be made in the Instrument 

of Incorporation, then such reference should also be made in this Rule. 
  
6.2.16 (3) There are no Prospectus requirements in 4.2.6 that explain about limited/deferred redemptions, but 

there is some guidance in 4.2.7.  We believe inclusion of these details should be clearly stated to be 
a Prospectus requirement. 

  
6.2.17 (1) There are no Prospectus requirements in 4.2.6 regarding a statement of an early cut-off point. We 

believe inclusion of these details should be clearly stated to be a Prospectus requirement. 
  
6.2.18 (1) There is no Prospectus requirements in 4.2.6 that explain about limited issue requirements, but there 

is some guidance in 4.2.7. We believe inclusion of these details should be clearly stated to be a 
Prospectus requirement. 

  
6.3.4.2 Although similar, CIS 4.2.6(16) doesn't back this up - these two rules should be aligned. 
  
6.3.4.3 It was felt clarification was needed on line 4 that the valuation made monthly was for price 

Publication use only and not dealing. 
  
 There is no Prospectus requirement in 4.2.6 about limited redemption requirements, but there is 

some guidance in 4.2.7.  However, there does not appear to be any guidance about valuation points.  
  
 We suggest that either the disclosure in 4.2.6 or the guidance in 4.2.7 covers all the Prospectus 

requirements contained elsewhere in the proposed CIS Sourcebook. 
  
6.3.6.3.2 
(k) 

We would prefer the 'weekly portfolio sign off' by the fund manager to continue, rather than just be 
'regular' 

  
6.3.8.5 The word 'actuated' should be replaced by 'made' 
  
6.3.12 Minor typing error - The letter 'E' should be 'G'.  We are also concerned that the proposed rules will 

enable the restriction of prices being made available to the public making it difficult and more 
expensive to obtain.   
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CIS Ref Comments (e.g. identified changes or revised impact) 
  
6.4.6 (1) 
(a) 

The requirement for Deed or Prospectus approval for instruments of transfer should also be reflected 
in 3.2.6 and 4.2.6 respectively. 

  
6.4.7 (2) "Issue" should be "sale". 
  
6.5.9 (2) Where there is no ACD or Director, the depositary must act as interim manager - it is not clear 

whether the depositary can claim remuneration for this. 
  
6.5.10 (3) Change the word 'propose' to 'require' i.e. so not allowing a new manager to run with the existing 

name. 
  
6.6.7 (2) In the last line, 'of' should be changed to 'or'. 
  
6.6.19 (2) We presume this is in parenthesis only because the relevant rule reference from the Supervision 

Manual requires to be inserted. 
  
6.7.5 (1) This appears to conflict with items 13 & 14 in the prospectus table which actually go further than 

the existing rules. 
  
6.7.6  Further clarification or guidance should be provided on the basis of accrual of performance fees and 

the extent to which the non-charging of a fee (which has accrued) could represent a pricing error. 
 
There is nothing in 4.2.6 regarding performance fees. 

  
6.7.6 (2) (b) 'fees should not be paid in relation to performance previously subject to a performance fee':  Does 

this mean over the period that performance fees can't be changed if a threshold has previously been 
reached? 
 

 Additionally, is this intended to also cover 'look through' requirements i.e. where a scheme holds 
units in another scheme operated by the same Manager? 

  
6.7.8 (3) The first part of this is in the Prospectus at 4.2.26 (22) (d), but the Prospectus wording could be 

enhanced.  The second part of this is a rule and should be stated as such rather than as guidance.  As 
an apparent rule, it should also be referenced in 4.2.26 (22). 

  
6.7.9 This refers to a maximum, but 4.2.26(24) (e) does not refer to such a maximum. 
  
6.7.11 (6) Allocation of costs between cap & rev: Conflicts with (2) & (3) so should start:  'Subject to (2) and 

(3) the authorised fund manager….'. 
  
6.8.2 Reference to the requirement should be made in the Prospectus requirements at 4.2.6 (4). 
  
6.8.3 (3) 'Distribution Account' Can the term be defined as a record of distributable income to avoid 

confusion in interpretation? 
  
6.8.3 (4) 
(a) 

Typographical error:  Last line need to insert 'of' between 'classes units'. 

6.8.5 This guidance seems unnecessary as, in effect, it is explained elsewhere. 
  
6.9.10 (1) 
(b) 

Typographical error:  Insert 'of' between operator any'. 
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CP185 - Minor Findings 
 
CHAPTER 7 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
7.3.7  In (7) references to (1) should be (2). 
  
7.3.8  Reference in (1) should be to 7.3.7(5) not 7.3.8(5). 
  
7.4.3 Incorrect reference in (1) refers to CIS 7.4.2R (d) it should be CIS 7.4.2R (e). 
  
7.5.2 At 11(b)(ii) we believe the word "unqualified" should be replaced with "qualified" - this would 

appear to be a simple typo. 
  
7.6.1 2 (b) incorrectly refers to CIS 6.2.14R - it should be 6.2.15R. 
  
7.6.2 Typo in 6 (b) where it states "of in the authorised fund".  It also refers to "umbrella scheme" in 4 and 

4 (a) which appears to be inconsistent with the use of "umbrella" in the rest of the sourcebook. 
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CP185 - Minor Findings 
 
CHAPTER 8 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
8 The operation of the register regarding AUTs is not explained (as in 6.4), although 8.5.11 has some 

details. 
  
8.2.7 Table: Instrument constituting the scheme.  Is it intentional that there is no equivalent to the following 

items which are required for retail schemes? 
  
 3.2.6R16 Issue and cancellation through ICVC or trustee 

3.2.6R17 In specie issue and cancellation 
3.2.6R21 Certificates 
3.2.6R2   Eligible Markets may also have been omitted but assuming that this is not deliberate, it is 
difficult to tell because the format of the two rules differ so much. 

  
8.2.7 (7) 
(5) 

Why is it the "person" responsible for distributions?  Can this be consistent with 3.2.6(20)?  
 
There is too much detail in the Instrument, regarding the dates of accounting periods.  Plus 8.3.5(4) 
repeats the requirements.  There should be a cross-reference to 8.5.18. 

  
8.2.7 (13) 
& 3.2.6  
(35) 

CIS 8.2.7 (13) requires details of the person responsible for the register.   
CIS 3.2.6 R (35) only requires this if it relates to AUT's.  There should be consistency. 

  
8.2.7 (16) 
Table 

A statement that the instrument constituting the scheme "is governed by the law of ………" appears 
to be a duplication of the requirement at (2) under constitution. 

  
8.2.7 (19) AUTs: preliminary charge and redemption charge 

 
To reflect the scope of this rule the title should be amended to: AUTs: preliminary, periodic and 
redemption charges 

  
8.3.3 (4) This rule requires that a copy of the prospectus be provided free to any person.  Could the dispatch 

of the prospectus be construed as a financial promotion (FP)?  Whilst unlikely, AUTH Appendix 
1.4.5 (2) suggests that a prospectus with an application form is a FP.  If this could be deemed to be a 
FP then should this rule not be restricted to those persons who the AFM reasonably believes to be 
market counterparties or intermediate customers otherwise they may fall foul of new COB 3.11.6?  
We believe existing controls should prevent this, but clarification would be welcomed. 

  
8.3.4 This is identical to CIS 4.2.5, therefore can it be cross-referenced? 
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CIS Ref Comments (e.g. identified changes or revised impact) 
8.3.5 (1) Document status - "A prominent statement that this document is the prospectus of the authorised 

fund valid as at (and dated)."  Prominent is not a requirement for retail funds under 4.2.6R 
  
8.3.5 (2) 8.3.5 R 2 (5) - Where relevant, the registered number of the ICVC.  Again, this is inconsistent, as it 

is not a requirement for retail funds under 4.2.6 R. 
  
 8.3.5 R 3 (1) (a) Investment objectives and policy - the requirement for retail funds under 4.2.6 R 

(3) (a) is "A description of: (a) the investment objectives of the authorised fund or of each sub-fund 
of a scheme which is an umbrella, including its financial objectives".  Non-retail does not include 
"including its financial objectives".  We would seek consistency of scheme requirements. 

  
8.3.5 (3) Units in schemes managed by AFM or associates - "to what extent any such charges will be rebated 

to the scheme.  Again, this is not consistent, as there is no equivalent requirement for retail 
schemes. 

  
8.3.5  
(19 to 21) 

The table appears to jump from item (18) to (22).  Presumably this is a typing error. 

  
8.3.6 (1) This is not strictly consistent with CIS 8.3.5 (4).  Clarification for the requirement for annual and 

half yearly accounting periods should be made in 8.3.5(4) 
  
8.3.7 The provisions reflect the new traffic light system introduced by the FSA whereby fundamental 

changes require holder approval and significant changes require a period of notice.  However, no 
guidance given as to what is deemed to be fundamental/significant or what the required notice 
period is (described as reasonable).  We assume that notification should be made within the 
Prospectus. 

  
8.3.8 Meetings - references incorrect - CIS 4.4.18, 19 and 20 should be to 4.4.13, 14 and 15 
  
8.4.5 Non-retail schemes will be permitted to invest unapproved immovables.  This is a defined term, but 

the glossary just provides a cross reference to a rule (currently ICIS 5A.8.5R).  In Appendix 3 the 
proposed amendment gives an incorrect cross-reference.  It should be CIS 8.4.15R and not 
8.3.14R.  Also the drafting definition of an immovable differs for retail and non-retail funds (see 
CIS 5.6.20R).  Although the differences are minor, as this is a defined term, it is desirable that the 
wording is exactly the same. 

  
8.4.6 (1) Investment permitted into "CIS's - regulated schemes".  This is not a defined term but "regulated 

CIS" is.  We assumes this a minor drafting error and the term "regulated collective investment 
scheme" should have been used instead. 

  
8.4.7 Investment in other group schemes must not be made unless the prospectus allows it to do so and 

also discloses the maximum charge for the acquisition or disposal together with the extent of this 
charge that may be reimbursed to the scheme.  Should this not refer to permission also being 
required in the trust deed? 

  
8.4.15 (4) 
(iv) 

Second line, add "scheme" after "for the". 

  
8.5.18 (3) This should be in the Prospectus, not in the Instrument.  A "reasonable period” is stated, rather than 

4 months (see 6.8.3(2)).  A reasonable period is likely to be no longer than 4 months. 
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CIS Ref Comments (e.g. identified changes or revised impact) 
8.5.11 The register of unitholders:  AUTs.  This section contains no information in relation to ICVCs as 

that is in OEIC rules but it would be helpful to refer to it. 
  
8.5.11 (1) This should be the same as CIS 6.4.4. 
  
8.5.11 (2)  
(a) 

Commentary should be added regarding joint unitholders to ensure consistency with 6.4.4(3).  It is 
not clear to us why the whole of this section is not simply the same as 6.4.4(3). 

  
8.5.11 (3) Manager or Depositary - as this section is only about AUTs there would seem to be no need to use 

the generic Depositary term rather than 'Trustee'.  
  
8.5.13 (3) It would seem appropriate to cross-refer to CIS 8.3.5 R (14) (2) (c) or vice versa. 
  
8.5.14 (3) 
& (5) 

The Prospectus does not require the period to be stated although (4) applies if it does not.  It may be 
helpful if the Prospectus disclosure requirements should explain this. 

  
8.5.16 (1) An ICVC "must not incur any expense for the use of it in respect of ….."  This would appear to be a 

simple drafting error. 
  
8.5.16 (2) 
(c ) 

This does not appear to be contained within the Prospectus requirements in CIS 8.3.5 

  
8.5.18 Overall, a cross-reference to 6.8.3(2) may be appropriate, as this is almost identical. 
  
8.5.18 (1) References here should be to the "Prospectus" and not the "Instrument". 
  
8.5.19 This does not appear to be contained within the Prospectus requirements in CIS 8.3.5 
  
None CIS 5.2.23.4 (a) requires a UCITS retail scheme to value a derivative using a pricing model that has 

been agreed with the Depositary.  This has not been carried forward to the non-retail environment 
and, it could be argued, that this will have a negative impact upon investor protection. 
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CP185 - Minor Findings 
 
CHAPTER 9 
 
 
CIS Ref Comments (e.g. identified changes or revised impact) 
  
9.2.1 Amend to state "EEA State as a scheme meeting the requirements of the UCITS directive to 

know .…. "for clarity. 
  
9.3.5 
(3) 

We do not understand why the requirement for recognised schemes to comply with revision of 
changes to prospectuses has been deleted. 

  
9.4.2 We do not understand why the following requirement "In relation to notices and documents sent by 

operators and Depositaries to and from the United Kingdom CIS 11.6 (Service of notices and other 
documents) applies" has been deleted. 

  
9.4.2 (2) This rule, which cross references to 9.4.2 R (1) (c) and (d) requires incoming UCITS schemes to 

offer the prospectus, simplified prospectus and the latest annual and half-yearly reports prior to 
effecting any sale of units.  This is super-equivalent to the UCITS directive and should be amended. 
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DATA CP 185 Working Party 
 
Review of CIS Glossary 
 
Findings and Comments 
 
 
Glossary Comments (e.g. identified changes or revised impact) 
  
'Annual Accounting Period'/ 
'Accounting Reference Date' 

This definition is circular and should be amended. 

  
'Dealing Days' This definition is appropriate vis a vis 8.3.5.14(1), but there is inconsistency with 

the wording used in 4.2.6(17). 
  
'Geared Scheme' Defined as "A regulated collective investment scheme where the policies which 

the operator adopts or proposes to adopt means that as a result if investments in 
warrants or derivatives or through non-temporary borrowing, movements in 
prices of units are likely to be amplified significantly".  Is it sufficient that 
disclosure of this feature of geared funds is covered under paragraph 26 of 
4.2.6R as additional information, which should be included in the Prospectus?  
Perhaps it should be specifically disclosed under 4.2.6R(3)(h). 
 
In contrast, 4.2.6R(3)(k) requires the Prospectus to include under the heading of 
Investment Objectives and Policy "where the net asset value of a UCITS scheme 
is likely to have a high volatility owing to its portfolio composition or the 
portfolio management techniques used, a prominent statement to that effect".  
This highlights a further difference between UCITS funds and non-UCITS retail 
funds. 
 

  
'Register' CIS 6.2.1 should be ICIS 6.2.1 

 
  
'Unitholder' This cross-references to CIS 4.4.5, but there is no reference to CIS 8.  Therefore, 

for a non-retail scheme, reference is either required to the retail rules or an 
appropriate cross-reference to CIS 8 is necessary. 
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Impact of CP 185 on FSMA 2000 
as regards Authorised Persons 
 
 
  
FSMA 2000 Trust law imposes responsibilities on trustees of authorised unit trusts, including responsibility to 

protect the interests of unitholders.  Trustees satisfy this responsibility by overseeing the actions of 
the fund manager.  Presumably this responsibility continues even if the manager appoints an 
authorised person to perform the oversight function.  The trust deed and other contractual 
documentation would have to be very carefully drawn up to ensure that they properly reflected the 
duties and responsibilities of the respective parties and that there were no gaps.  Does the FSA 
acknowledge that trustees would still require to exercise some form of oversight and that there 
would therefore be duplication between trustees and the oversight person in the performance of 
oversight?  Alternatively, will the FSA consider addressing this within the CIS Sourcebook? 

  
 Sect 243 (5) &(7) - FSMA specifies requirements of the manager and trustee in order to obtain 

authorisation and requires them to have permission to act.  There are no similar provisions relating 
to the oversight person.  Is it the intention that FSMA is updated to reflect similar requirements and 
will the permissions regime, which currently does not cater for oversight persons be amended? 

  
 Sect 250 - The FSA may direct that the trust scheme rules or the scheme particular rules do not 

apply to a particular scheme.  Does this clause require to be amended to cater for the existence of an 
oversight person? 

  
 Sect 251 (1) - Is written notice to the FSA required if a manager proposes to replace its oversight 

person?  This would seem to be logical. 
  
 Sect 251 (3) - Currently the trustee must give written notice to the FSA if it proposes to replace the 

manager.  How will this work in practice, where an oversight person exercises the oversight 
responsibilities?  Will the responsibilities of the trustee be reduced (where an oversight person has 
oversight responsibility) to allow an oversight person to propose replacement of the manager or will 
the oversight person not have power to remove the manager? 

  
 Sect 254 (1) (b) - An authorisation order may be revoked by the FSA if the manager or trustee has 

contravened a requirement imposed by the FSA or if the manager or trustee has given the FSA 
materially false or misleading information.  Should this be extended to cover the oversight person? 

  
 Sect 256 (1) - The manager or trustee may request revocation of an authorisation order.  Should this 

be extended to the oversight person? 
  
 Sect 256 (2) - If the FSA makes a revocation order it must give written notice to the manager and 

trustee.  Presumably it should also give notice to the oversight person. 
  
 Sect 257 - This section enables the FSA to intervene in the running of a scheme and requires actions 

by the manager and / or trustee of the scheme e.g. winding up.  Presumably the requirements should 
be extended to cover the oversight person. 

  
 Sect 258 - The FSA can apply to the courts to remove the manager and or the trustee and give notice 

of such application to the manager and trustee.  Presumably this should be extended to apply to the 
oversight person. 

  
 
 


